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A NON-LAWYER’S GUIDE TO DEBUNKING THE TOP FOUR MYTHS ABOUT THE U.S.

CONSTITUTION

The world was, put as plainly as possible, astounded when Hillary Clinton lost the 2016

Presidential Election. She was a political favorite, and the common string of conversation at the

time sounded something like, “Hillary? She can’t lose.” The real shock came the day following

the election, when it was clear that Clinton had won the popular vote, despite losing the Electoral

College.

The possibility of a candidate losing an election by getting more votes must be barred by

the U.S. Constitution, right? Surely there are safeguards in place to prevent such an uproar from

occurring? Dear reader, now knowing what I know about the law, I share your cynicism and

know the answer to my own question: no such protections are outlined in the U.S. Constitution.

Politics aside, perhaps the confusion of myself and many other ordinary Americans in

November 2016 brings light to a larger issue: what does our Constitution actually guarantee us?

What protections are undeniable, and what protections are subject to the pen stroke of a Supreme

Court Justice? There are at least four myths about the Constitution that every American should

be able to debunk. You do not need a law degree to continue reading.

It is no secret that extremists on both sides of the aisle have stretched, shrunk, and

exploited the U.S. Constitution to satisfy their respective polarized propagandas, by misleading

the public on guaranteed rights and manipulating the text to limit rights aimed at protecting
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https://time.com/4608555/hillary-clinton-popular-vote-final/


https://www.theatlantic.com/ideas/archive/2020/01/two-party-system-broke-constitution/604213/
https://www.nytimes.com/2020/09/22/us/politics/green-party-republicans-hawkins.html?searchResultPosition=14
https://www.nytimes.com/2020/09/22/us/politics/green-party-republicans-hawkins.html?searchResultPosition=14
http://www.sscnet.ucla.edu/polisci/faculty/lewis/pdf/greenreform9.pdf?origin=publication_detail
https://www.nytimes.com/2000/11/02/us/2000-campaign-green-party-history-could-be-green-party-s-toughest-opponent.html?searchResultPosition=10


https://www.brookings.edu/articles/reflections-on-the-2000-u-s-presidential-election/
https://www.supremecourt.gov/about/institution.aspx#:~:text=The%20number%20of%20Justices%20on,an%20average%20of%2016%20years
https://www.supremecourt.gov/about/institution.aspx
https://repository.upenn.edu/cgi/viewcontent.cgi?article=1181&context=curej


Myth #3: The Supreme Court’s Power to Review and Declare Laws Unconstitutional is Explicitly

Outlined in the Constitution

Regardless of its number of justices, the Court is supposed to function as an apolitical

“check” on governmental power. This power to “check” and potentially curtail government

powers is also not explicitly declared in the Constitution. Instead, this “check,” formally known

as judicial review, comes from Marbury v. Madison. The facts of the case are less important than

the holding. The Supreme Court held that it possessed the right of judicial review. Judicial

review is the power of the federal courts, particularly the Supreme Court, to declare

governmental actions as unconstitutional. It is the only branch of government with this massive

oversight power.

So neither the Supreme Court’s number of justices nor its power of judicial review are

mentioned in the Constitution; but, the Court’s jurisdiction is. The Constitution requires that the

lower federal courts (if the Congress decided to create any, which it did) have either federal

question jurisdiction or diversity jurisdiction over the parties. As for the Supreme Court, its

creation was required by the Constitution, and it has a sort of discretionary jurisdiction, because

it can hear cases that have been appealed regardless of whether the case started in state or federal

court. It also has original jurisdiction, which refers to the very few cases that can be filed in and
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https://www.politico.com/news/magazine/2022/04/03/the-supreme-court-has-never-been-apolitical-00022482
https://www.oyez.org/cases/1789-1850/5us137
https://www.uscourts.gov/about-federal-courts/educational-resources/about-educational-outreach/activity-resources/about




https://www.theatlantic.com/ideas/archive/2022/05/roe-supreme-court-government-power-abortion/629800/
https://1.next.westlaw.com/Document/Ib9c38b34f3bd11ecad44ded34e2f04d8/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
https://1.next.westlaw.com/Document/Ib9c38b34f3bd11ecad44ded34e2f04d8/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
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